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The Influence of Buy American Policies on
Canadian Coverage Under the World Trade
Organization Agreement on Government
Procurement
DAVID M. ATTWATER*

Abstract
Despite incremental trade liberalizationof Canadianpublicprocurementsince the 1981 GATT
Code on government procurement, Canadian provincial and territorialprocurement remained
outside the World Trade OrganizationAgreement on Government Procurement(GPA). The reason was the perceived discriminatory use of small business set-asides and Buy American policies in
U.S. public procurement. After the 2008 economic downturn, the American Recovery and Reinvestment Act of 2009 (Recovery Act) injected billions of dollars into the U.S. economy. Together
with lucrative business opportunities,the Buy American provisions of the Recovery Act were sufficiently trade restrictive to be a force for trade liberalization. To avoid exclusion of Canadiansuppliersfrom contract opportunities,Canadiansub-centralgovernments assumed commitments under
a revised GPA. The article reviews Buy American policies as an impediment and incentive to
Canadiancoverage under the GPA. It explains Canadianfederal,provincial, and territorialcoverage under the agreement and discusses the salient issue ofprocurement review.
Introduction
By the conclusion in 1994 of negotiations under the Uruguay Round of the General
Agreement on Tariffs and Trade (GATT), Canadian government procurement had already
been through several iterations of liberalization. Under the existing North American Free
Trade Agreement (NAFTA), goods, services, and construction services were covered,
monetary thresholds had been reduced, transparency and non-discrimination obligations
had been enhanced, and the list of covered government entities had expanded. A bid
complaint process had been introduced where suppliers could challenge any aspect of a
* Of the Bar of Ontario. Former counsel to the Canadian International Trade Tribunal and author of the
supplemented textbook PROCUREMENT REVIEW: A PRAcTrnONER's GUIDE (2001). The author would like
to thank Marcie Lane Doran for her support and helpful comments.
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covered procurement.1 Yet Canadian provincial and territorial procurement remained
outside the scope of these obligations.
During negotiations of the World Trade Organization Agreement on Government Procurement (1994 GPA), Canada again unsuccessfully sought commitments from the provincial and territorial governments. The purported reason for their refusal to assume
obligations was the perceived discriminatory use by the United States of small business
set-asides and Buy American policies. Yet years later when the contractual opportunities
became too rich to forego, overcoming the discriminatory effect of the Buy American
policies brought provincial and territorial governments back to the negotiation table.
The American Recovery and Reinvestment Act of 20092 (Recovery Act) was designed to
inject hundreds of billions of dollars into the U.S. economy during a time of major economic downturn. This article examines how the Recovery Act, with its Buy American
requirements, provided the incentive for Canadian provinces and territories to take on
procurement commitments under the 1994 GPA. Having made this initial commitment,
these sub-central governments now appear open to assuming similar (and possibly enhanced) obligations under additional international procurement agreements.
This article reviews coverage of Canada's central (federal) and sub-central (provincial
and territorial) governments under the 1994 GPA. Thereafter, the salient matter of procurement review is addressed. Canadian federal procurement has been subject to a supplier-initiated bid challenge process since 1989. Today, the Canadian International Trade
Tribunal (CITT) provides for an effective review process of covered federal procurement.
Although the provinces and territories have undertaken to provide a procurement review
process, it is still not apparent what form that process, or those disparate processes, will
take. Having obtained the benefit of enhanced access to U.S. government markets, the
provinces and territories are obliged to fulfill their end of the bargain.
I.

Stepping Toward an Open Government Procurement System

The genesis of international obligations concerning Canadian government procurement was the modest 1981 Code on government procurement resulting from the Tokyo
Round of trade negotiations within the GATT7. 3 The GATT Agreement on Government
Procurement (GATT AGP) was designed to make government procurement more transparent and to eliminate protection for domestic goods and suppliers and discrimination
among foreign goods and suppliers. 4 It covered only goods and services incidental to the
1. North American Free Trade Agreement, U.S.-Can.-Mex., pt. 4, ch. 10, Dec. 17, 1992, 32 I.L.M. 289,
ch. 10 (1993) [hereinafter NAFTA]. Coverage under a procurement agreement is generally determined by (i)
the set of entities bound by the agreement; (ii) the applicable monetary thresholds; (iii) the types of goods and
services, including construction services, covered; (iv) the origin of the goods and services (only those of
parties to the agreement); and (v) all relevant exceptions and exclusions and other provisions that affect
whether a particular procurement is subject to the disciplines of the agreement. See id.
2. American Recovery and Reinvestment Act of 2009, Pub. L. No. 111-5, 123 Stat. 115.
3. The Tokyo Round was held from 1973 to 1979, resulting in several agreements, including the Government Procurement Code, which went into force in 1981.
4. The GATT AGP (and the 1994 GPA thereafter) may be viewed as filling the national treatment gap
created by Article 11:8(a) of the GATT 1947, which excludes government procurement from that GATT
obligation. General Agreement on Tariffs and Trade, art. I
8(a), Oct. 30, 1947, 61 Star. A-11, 55
U.N.T.S. 194 [hereinafter GATT].
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delivery of goods. 5 It did not provide for supplier-initiated procurement review by an
independent body.
The Canada-United States Free Trade Agreement (FTA)6 made some progress over the
GATT AGP by expanding market opportunities for suppliers of goods to federal government markets. 7 Canada and the United States agreed to apply rules similar to the GATT
AGP (to which both countries were signatories), with some enhancements, and to lower
the monetary threshold of covered contracts.8 Like its predecessor, however, the FTA
covered only goods and incidental services. Most significant, the FTA added a supplierinitiated complaint process whereby suppliers from both Canada and the United States
could lodge procurement complaints with an independent and impartial body. 9
Next up was the NAFTA,' 0 which expanded on the transparency and non-discrimination provisions of the GAIT AGP and the FTA. Goods coverage was extended, as was
the list of departments and agencies bound by the NAFTA." While the parties were
required "to consult with their.., provincial governments with a view to obtaining commitments" under the procurement chapter, 12 coverage was limited to federal government
entities. But the NAFTA broke new ground by broadening coverage to include service
contracts and construction service contracts. 13 It maintained the bid challenge system
14
created under the FTA, establishing the CITT as Canada's bid challenge authority.
Thus, good precedent existed for the negotiation of a plurilateral government procurement agreement beyond the GATT AGP during the Uruguay Round of GATT negotiations.' 5 The FTA had added a supplier-initiated complaint process and lowered monetary
thresholds for coverage. Services and construction services had become subject to coverage under the NAFTA.' 6 The list of covered departments and agencies had been expanding. It was also recognized that, because sub-central governments (state and
provincial) are major purchasers of internationally traded goods and also discriminate in
their purchasing practices, a truly open government procurement system required the full
cooperation of sub-central governments.' 7 The time was right for the 1994 GPA to further open markets and strengthen governments' competitive bidding practices.
5. See GATT AGP at art. I(1)(a) (the 1981 Code).
6. Canada-U.S. Free Trade Agreement, Jan. 2, 1988, ch. 13, 27 I.L.M. 28 (entered into force Jan. 1, 1989)
[hereinafter FTA].
7. Article 1301(2) of the FTA provides that "[a]s a further step toward multilateral liberalization and improvement of the GATT Agreement on Government Procurement, which includes the annexes thereto (the
Code), the Parties shall undertake the obligations of this Chapter." Id. art. 1301(2).
8. The monetary threshold was lowered to U.S. $25,000 from the then GATT AGP threshold of U.S.
$171,000. See DEBRA P. STEGER, A CONCISE GUIDE TO THE CANADA-UNITED STATES FREE TRADE
AGREEMFNT 37 (1988).

9. This body was the Procurement Review Board established under the Canada-United States Free Trade
Agreement Implementation Act, S.C. 1988, c. 65, ss. 13-22 (Can.).
10. NAFTA, supra note 1, pt. 4, ch. 10.
11. Id. art. 1001(1)(a)-(b).
12. Id. art. 1024(3).
13. Id. art. 1001(l)(b).
14. North American Free Trade Agreement Implementation Act, S.C. 1993, c. 44, ss. 32-48 (Can.).
15. Launched in September 1986 with the Final Act being adopted at a ministerial meeting on April 15,
1994, commonly referred to as the Marrakesh Agreement.
16. NAFTA, supra note 1, art. 1001(1)(b).
17. See generally, General Overview of WTO Work on Government Procurement,WTO.oRG, http://www.wto.
org/english/tratop e/gproc e/overviewe.htm (last visited Jan. 10, 2013).
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II.

Buy American Policies as an Impediment to Extended Canadian
Coverage

Article 1:1 of the 1994 GPA states that the agreement applies to "procurement by entities covered by this Agreement, as specified in Appendix I."' Appendix I includes five
annexes, three of which record different categories of entities whose procurement may be
offered for coverage by parties to the agreement.' 9 Annex I records federal government
entities (federal departments and agencies), Annex 2 records sub-central government entities (e.g., provincial departments and agencies), and Annex 3 records federal and subcentral enterprises (Crown corporations). 20 As Canada's Schedule to Appendix I was originally written, Annex 1 listed one hundred federal entities, Annex 2 listed zero sub-central
entities, and Annex 3 listed nine federal Crown corporations. 2' Despite the original text,
until amended fourteen years later by the Agreement Between the Government of Canada
and the Government of the United States of America on Government Procurement (Canada-U.S. Procurement Agreement), only Canadian federal entities were subject to coverage under the 1994 GPA.22
Canada's original schedule to the 1994 GPA listed zero provincial entities as being subject to coverage while offering to cover entities from all ten provinces on the basis of
prospective commitments obtained from provincial governments:
The Canadian Government offers to cover entities in all ten provinces on the basis of
commitments obtained from provincial governments. The initial provincial entities
list will be specified on or before 15 April 1994 with the final list to be provided
within eighteen months after the conclusion of the new Government Procurement
23
Agreement.
The Canadian Statement on Implementation of the Agreement Establishing the World
Trade Organization explains Canada's conditional offer of provincial entities as follows:
The Canadian offer in Marrakesh, however, did propose the coverage of entities in all
ten provinces on the basis of prospective commitments received from provincial governments. Canada undertook to provide a final list within 18 months of the conclusion of the new Government Procurement Agreement (i.e., October 15, 1995).
24
Consultations with the provinces are now taking place.
18. Agreement on Government Procurement art. I, Apr. 15, 1994, Marrakesh Agreement Establishing the
World Trade Organization, Annex 4B, 1915 U.N.T.S. 103 [hereinafter 1994 GPA].
19. Id. art. 1:1 n.1.
20. Id.
21. Canada's Annex 3 listed zero provincial and territorial Crown corporations, noting that "the final list
[is) to be provided within eighteen months after the conclusion of the new Government Procurement Agreement." Id. app. I, Annex 3.
22. Agreement Between the Government of the United States of America and the Government of Canada
on Government Procurement, U.S.-Can., Feb. 11-12, 2010, T.I.A.S. No. 10,216.
23. 1994 GPA, supra note 18, app. I, Annex 2.
24. Canadian Statement on Implementation of the Agreement Establishing the World Trade Organization,
C. Gaz., part I, vol. 128, no. 53, 4845, 4950-51 (Dec. 31, 1994).
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General Note 6 to Canada's schedule advises that the conditional offer of provincial
departments and agencies (Annex 2) and Crown corporations (Annex 3) was also subject to
negotiation with the other parties to the agreement:
The offer by Canada, with respect to goods and services (including construction) in
Annexes 2 and 3, is subject to negotiation of mutually acceptable commitments (including thresholds) with other Parties, with initial commitments to be specified on or
before 15 April 1994 and specific commitments to be confirmed within eighteen
months after the consultation of the new Government Procurement Agreement. 25
Yet, while making conditional offers to include procurement by provincial departments
and agencies (Annex 2) and federal and provincial Crown corporations (Annex 3), the
Canadian Statement on Implementation of the Agreement Establishing the World Trade
Organization acknowledges that Canada's commitment under the 1994 GPA was limited
to federal entities (Annex 1):
The WTO Agreement on Government Procurement signed in Marrakesh resulted in
the expansion in scope and coverage of government procurement obligations. Signatory countries, except for the moment, Canada, included coverage of central level
(i.e., federal departments and agencies), sub-central level (i.e., provinces or states) and
government enterprise level (i.e., federal and sub-federal state-owned corporations).
The Canadian commitments were, however, limited to federal government depart26
ments and agencies.
So what happened in Canada's negotiations with the provinces and its trading partners?
At the meeting of the WTO Committee on Government Procurement, held on October 5, 1999, questions were put to the Canadian delegation on Canada's implementation
of the 1994 GPA.27 In response to a question from the United States, the Canadian delegation explained that the prospective commitments from the provinces were not confirmed because acceptable reciprocal commitments were not received from other parties
to the agreement:
Mutually acceptable commitments were not negotiated with other Parties in the 18month period between April 1994 and October 1995. As a result, Canada did not
confirm any specific commitments in October 1995 (nor have we since that time).
As declared by the Canadian Statement to the WTO Agreement on Government
Procurement on 25 October 1995, 'Canada is prepared to table an offer at the subcentral level if, and only if, members are prepared: (1) to include sectors of priority to
Canadian suppliers, for example, in the steel and transportation sectors; and (2) to
25. 1994 GPA, supra note 18, app. I, General Notes to Canada's Schedule, General Note 6 (as it appeared
in 1994 until the Note was amended in 2010).
26. Canadian Statement on Implementation of the Agreement Establishing the World Trade Organization,
supra note 24, at 4950.
27. WTO Committee on Government Procurement, Review of National Implementing Legislation, GPA/51
(June 18, 2001), at 1. The headnote advises that "[t]he present document reproduces the questions put to the
delegation of Canada and the responses given and comments made during the review of national implementing legislation at the Committee's meeting of 5 October 1999." Id. The minutes of the meeting were circulated in document GPA/M/12. Canada's notification of its national implementing legislation was circulated
in document GPA/13, dated March 27, 1997.
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agree to circumscribe the use of small business and other set asides in a manner that,
while not precluding their use, would provide an acceptable security of access to sup28
pliers from all members of this committee.
In response to a subsequent question from the European Community, the Canadian
delegation elaborated on Canada's lack of commitment at the provincial level by noting
the "discriminatory and restrictive" use by the United States of set-asides and the Buy
American policy:
Canada's position of linking the tabling of its schedule at the sub-central level to
achieving increased market access in sectors of priority interest to Canadian suppliers
and improving security of market access through circumscribing the use of small business and other set-aside exceptions under the Agreement remains unchanged.
The discriminatory and restrictive nature of Small Business Set-Asides and Buy
American stem from US procurement policies at the national level. They are applied
by States and municipalities in their procurement when federal funding is provided,
particularly in the transportation and highway sectors. Therefore, US federal government policies must be addressed to assure market access and non-discriminatory
29
treatment for suppliers to US states and municipal governments.
Thus, the absence of provincial procurement from coverage of the 1994 GPA is explained by the perceived discriminatory use by the United States of small business setasides and Buy American policies. 30 The same reasons do not, however, fully explain Canada's failure to include federal Crown corporations within coverage of the 1994 GPA.
Eight of the nine federal Crown corporations listed in Annex 3 of the 1994 GPA are
subject to coverage by the NAFTA,31 to which the United States is a party.

II.

Buy American Poficies as an Incentive to Extended Canadian Coverage

While the perceived restrictive nature of Buy American policies, amongst other reasons,
resulted in Canada limiting its coverage under the 1994 GPA to federal entities, it was the
Recovery Act of 2009, with its Buy American requirements for many infrastructure
projects funded under the Act, that brought Canada back to the negotiation table.
The Recovery Act provided a significant fiscal stimulus to the U.S. economy during a
time of major downturn. It was designed to inject up to $787 billion into the economy
through tax benefits, entitlements and funding for contracts, grants, and loans. 32 The
28. Review of National Implementing Legislation, supra note 27, at 4.
29. Id.
30. Article 1:1 of the 1994 GPA provides that the "Agreement applies to any law, regulation, procedure or
practice regarding any procurement by entities covered by this Agreement, as specified in Appendix I." 1994
GPA, supra note 18, art. 1:1. General Note l(d) of Appendix I excludes set-asides for small and minority
businesses. In Canada, the exclusion is invoked against specific procurements for the benefit of Aboriginal
businesses. Id. app. I, General Notes l(d).
31. NAFTA, supranote 1, Annex 1001.1a-2.
32. See generally The Recovery Act, RECOVERY.Gov, http://www.recovery.gov/About/Pages/TheAct.aspx
(last visited Jan. 18, 2013) (noting that between February 17, 2009 and March 31, 2012, $759.6 billion had
been distributed under the Recovery Act).
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Recovery Act contains Buy American provisions 33 that resemble the previously existing
provisions of the 1933 Buy American Act

34

35
and the 1982 Buy America Act. Of particular

concern to Canada was the Buy American requirement that "all iron, steel, and manufactured goods" used in the construction and repair of "public works and public buildings"
funded by the Recovery Act be produced in the United States.
Despite the requirement that the Buy American provisions be applied consistently with
its international trade commitments (e.g., the 1994 GPA and NAFTA), 36 the United
States lacked obligations at the sub-federal (state and municipal) level to Canada, and
much of the infrastructure spending was by way of transfers from federal departments and
agencies to state and local governments. The absence of procurement commitments at
the sub-federal level meant that Canadian suppliers were no longer eligible to compete for
procurements funded by the Recovery Act but carried out by state and local governments.
It also discouraged U.S. suppliers from using Canadian goods, services, or subcontractors.
Thus, Canadian suppliers were losing out on significant procurement opportunities in the
United States.
The governments of Canada and the United States initiated negotiations culminating in
the Canada-U.S. Procurement Agreement, which came into effect on February 16,
2010.37 The Agreement has three major components:
(1) Temporary U.S. exemptions for Canada from the Buy American requirements of
the Recovery Act for seven programs that received fimding under the Act. The
exemptions applied to infrastructure projects above the 1994 GPA threshold for
construction projects ($7,777,000). The exemptions apply to all fifty U.S. states and
all U.S. municipalities. 38 In exchange, Canada provided temporary procurement
commitments on construction projects for many provincial and territorial agencies
39
not included in the 1994 GPA and a number of Canadian municipalities;
(2) U.S. suppliers were given guaranteed access to provincial and territorial procurement in exchange for Canadian access to U.S. sub-federal markets under U.S. commitments. 40 The Agreement covers, on a permanent basis, the thirty-seven U.S.
33. See American Recovery and Reinvestment Act of 2009, Pub. L. No. 111-5, §§ 604, 1605, 123 Stat. 115
(detailing procurement of specified items of clothing or equipment for the Department of Homeland Security, iron, steel, and manufactured goods for construction of public buildings and works).
34. Pub. L. No. 72-428, 47 Stat. 1520 (1933). The Act was originally codified in §§ 1Oa-10d of Title 41 of
the U.S. Code, but was re-codified to sections §§ 8301-05 of Title 41 of the U.S. Code. Public ContractsEnact Certain Laws, Pub. L. No. 111-350, 124 Stat. 3677 (2011). The provisions of the Buy American Act
apply to all U.S. federal government agency purchases of goods over a certain value. 41 U.S.C.A. § 3802(a)
(West 2011). All goods for public use (articles, materials or supplies) must be produced in the U.S., and
manufactured items must be manufactured in the U.S. from U.S. materials. Id.
35. Surface Transportation Assistance Act of 1982, Pub. L. No. 97-424, § 165, 96 Stat. 2097, 2136-37
(codified in 49 U.S.C.A. § 5325(j) (2008)). Buy America provisions apply to transit-related procurements
valued over $100,000 for which fimding includes grants administered by the Federal Transit Authority or
Federal Highway Administration. Id.
36. See American Recovery and Reinvestment Act §§ 604(k), 1605(d).
37. Agreement Between the Government of the United States of America and the Government of Canada
on Government Procurement, supra note 22.
38. See id. art. 7.
39. See id. art. 6, app. C.
40. Canada includes three territories: the Northwest Territories, the Yukon, and Nunavut. Nunavut, whose
population is more than 80 percent Inuit, took on no obligations under the Canada-U.S. Procurement Agreement. Difference Between CanadianProvincesand Territories,INTERGOVERNMENTAL AFFAIRS, http://www.pco-
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states subject to the 1994 GPA in accordance with their respective undertakings.4 1
These commitments extend to the procurement of goods, services, and construction
services. Consistent with the 1994 GPA, the commitment applies to procurement
by the United States above certain monetary thresholds;4 2 and
(3) A commitment by both governments to explore the scope for a long term government procurement agreement between Canada and the United States to strengthen
43
procurement commitments beyond those in the 1994 GPA and NAFTA.
The Canada-U.S. Procurement Agreement also includes a process for expedited consultation on future concerns related to procurement issues, such as new legislation.4 4 The
Agreement does not change pre-existing rights of Canadian companies to participate in
U.S. federal procurement established under the 1994 GPA and NAFTA or of U.S. compa45
nies to participate in Canadian federal procurement.
Article 1 of the Canada-U.S. Procurement Agreement required both parties to submit,
by February 16, 2010, a notification to the WTO Committee on Government Procurement 46 detailing the modifications to their Appendix I commitments under the 1994 GPA.
Canada's communication states, in part, that
Canada hereby notifies the Committee of modifications to Annex 2, Annex 4, Annex 5 and the General Notes to Appendix I. These modifications implement the
Agreement between the Government of Canada and the Government of the United
States of America on Government Procurement (the 'Canada-US [Procurement]
Agreement'), which enters into force on 16 February 2010 and provides for reciprocal
market access commitments at the sub-central level. These modifications will not
affect the mutually agreed coverage provided to the other Parties under the [1994]
GPA.
As set out in detail in the attachments to this notification, and in accordance with
the Canada-US [Procurement] Agreement, Canada is modifying its Annex 2 to provide provincial and territorial coverage and is making consequential changes to its
Annex 4, Annex 5 and General Notes of Appendix I. These changes in Canada's subcentral market access commitments will apply to the United States and are subject to
negotiation of mutually acceptable commitments (including thresholds) with other
Parties.
As indicated in the Canada-US [Procurement] Agreement, Canada and the United
States have agreed that the entities listed in Canada's Annex 2 of Appendix I shall be
subject to the Revised Test of the Agreement on Government Procurement (Articles
bcp.gc.ca/aia/index.asp?lang=eng&page=provterr&sub=difference&doc=difference-eng.htm (last modified
Apr. 12, 2010).
41. Arizona, Arkansas, California, Colorado, Connecticut, Delaware, Florida, Hawaii, Idaho, Illinois, Iowa,
Kansas, Kentucky, Louisiana, Maine, Maryland, Massachusetts, Michigan, Minnesota, Mississippi, Missouri,
Montana, New York, Nebraska, New Hampshire, Oklahoma, Oregon, Pennsylvania, Rhode Island, South
Dakota, Tennessee, Texas, Utah, Vermont, Washington, Wisconsin, and Wyoming.
42. Agreement Between the Government of the United States of America and the Government of Canada
on Government Procurement, supra note 22, arts. 2-5.
43. See id. art. 9.
44. See id. art. 10.
45. See id.
46. 1994 GPA, supra note 18, art. XXIV:6(a).
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I-XXI) as at 13 November 2007 (WTO Job No. 8274 (19 November 2007) and
WTO Job No 4080 (26 May 2009)), rather than Articles I-XXIV of the [1994] GPA,
47
in relation to the United States.
Thus, on February 16, 2010, Canada modified its Annex 2 to the 1994 GPA to provide
sub-central market access (i.e., procurement by provincial and territorial entities, except
Nunavut) to the United States. To give effect to the Canada-U.S. Procurement Agreement, consequential changes were made to Canada's Annex 4, Annex 5, and the General
Notes of Appendix I. The parties agreed that the sub-central entities listed in Canada's
Annex 2 would be subject to the provisionally agreed-upon revised text of the GPA agreement (called the 2007 Revised GPA in the Canada-U.S. Procurement Agreement).
Significant procurement opportunities were created by the monies made available by
the Recovery Act. As can be seen, the prospect of Canadian suppliers losing out on those
opportunities as a result of the accompanying Buy American provisions provided sufficient
impetus for Canada to return to the negotiating table. More likely, the alarm expressed by
Canadian suppliers convinced their provincial and territorial governments to make the
necessary concessions-open their procurement to U.S. suppliers and, more significant,
accept the transparency, non-discrimination, and procurement review obligations of the
2007 Revised GPA-to win exemptions from the Buy American provisions of the Recovery Act.

IV.
A.

Canadian Coverage under the 1994 GPA and Beyond
CENTRAL GoVERNMENT ENTITLES

When the 1994 GPA came into force on January 1, 1996, Annex 1 of Canada's Appendix I listed 100 covered federal entities. 48 The 1994 GPA list of entities was identical to
the list of federal entities in Annex 1001. la-I of chapter 10 to NAFTA. 49 It was apparent
that coverage of Canadian federal departments and agencies was identical under the 1994
GPA and NAFTA.
In a communication dated August 16, 2002, made in accordance with Article XXIV:6 of
the 1994 GPA, Canada proposed several modifications to its Annex 1, noting that:
47. Committee on Government Procurement, Modifications to Canada'sAppendix I, GPA/MOD/CAN/12
(Feb. 18, 2010). For the transmission of certified true copies of replacement pages in the committee's looseleaf system for Canada's Appendix I, see Document symbol WT/Let/672, dated April 7, 2010. The 1994
GPA contains a built-in commitment to negotiations on both the text and coverage of the Agreement. In
December 2006, negotiators reached provisional agreement on a revised text of the 1994 GPA (called the
2007 Revised GPA in the Canada-U.S. Procurement Agreement). Until December 15, 2011, the agreement
remained provisional in that it was subject to (i) a legal check, and (ii) a mutually satisfactory outcome to
negotiations on an expansion of coverage (i.e., expanding the lists of government entities whose procurement
is covered). See WTO, Revision of the Agreement on Government Procrementas It Is 13 December 2010, GPA/
W/313 (Dec. 16, 2010); WTO, Revision of the Agreement on Government Procurementas it is 13 December 2010,
GPA/W/313/Corr.1 (Jan. 13, 2011). On December 15, 2011, the parties to the 1994 GPA adopted the revised text.
48. 1994 GPA, supra note 18, app. I, Annex 1.
49. NAFTA, supra note 1, Annex 1001.1a-1.
WINTER 2012
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As a result of restructuring of government operations, government organizations
were either renamed, renamed and combined, or their functions were moved to another government organization. Attachment 1 also reflects organizations which have
been dissolved or have completed their mandate and ended. All proposed modifications are in accordance with the provisions of the [1994 GPA].50
Canada's communication included, as attachment 2, a revised Annex 1, which was the
list of Canadian federal entities then subject to coverage by the 1994 GPA. While the
original Annex included 100 covered entities, the revised list of August 2002 included
eighty-one covered entities. In June 2007, Canada added a Public Health Agency as item
82 to its Annex 1 list of covered federal entities. 5 ' At the time of writing, Annex 1 of
Canada's Appendix I to the 1994 GPA lists eighty-two federal departments and agencies as
52
being subject to coverage under the Agreement.
The Schedule of Canada to Annex 1001.la-I of NAFTA was last amended in September 2007, and, at the time of writing, lists seventy-eight federal entities. 53 Thus, while
express coverage of Canadian federal entities was initially identical under the 1994 GPA
and NAFTA, it is no longer. Both the 1994 GPA 54 and NAFTA 55 include provisions on
the rectification and modification of coverage with the purpose of maintaining a balance
of rights and obligations, and a comparable level of mutually agreed coverage, under the
agreements. Parties may undertake reorganizations of their government procurement entities as long as a comparable level of coverage is maintained. The CITT has recognized
unlisted successor entities to the listed entities as being subject to coverage under the
Agreements.5 6 Thus, the current difference between the lists of covered federal entities in
the 1994 GPA and NAFTA is more form than substantive.
The 1994 GPA was negotiated during (but apart from) the Uruguay Round of GATT
negotiations and entered into force on January 1, 1996. As adopted, the Agreement contains a commitment to further negotiations. 57 Those negotiations commenced in 1997,
and provisional agreement on a revised text was reached in December 2006. On December 15, 2011, negotiators meeting at the Ministerial level reached a political agreement on
the outcomes of all aspects of the negotiations, including the text of a revised GPA (herein
called the New GPA).58 On March 30, 2012, the Parties to the 1994 GPA formally
50. Communicationfrom Canada, Modifications to Canada'sAppendix I of the WTO Agreement on Government
Procurement (Aug. 16, 2002).
51. WTO, Communication from Canada Pursuant to Article XXIV.6(a) of the GPA, GPA/MOD/CAN/10
Oune 22, 2007), at 2. The communication advises that "[a]s
a result of restructuring of government operations, functions of the Department of Health have been moved to the Public Health Agency of Canada." Id.
52. See id.; Modifications to Canada'sAppendix I, supra note 50.
53. NAFTA, supra note 1, Annex 1001.la-l.
54. 1994 GPA, supra note 18, art. XXIV:6.
55. NAFTA, supra note 1, art. 1022.
56. For example, see Complaint by Fin. Smarts, PR-2009-030 (C.I.T.T.), para. 25 (Aug. 28, 2009). Decisions of the CT can be found at www.citt-tcce.gc.ca. Choose "Procurement" cases, then "Determinations." The "PR" number corresponds with the fiscal year in which the complaint was received by the CITT.
57. 1994 GPA, supra note 18, art. XXIV:7(b).
58. WTO, Decision on the Outcome of the Negotiations Under Article XXV.7 of the Agreement on Government
Procurement, 1 1, GPA/112 (Dec. 16, 2011). The provisionally agreed-upon revised text of the New GPA is
called the 2007 Revised GPA in the Canada-U.S. Procurement Agreement.
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adopted the negotiators' decision reached three months earlier. 59 The New GPA will
enter into force after two-thirds of the Parties to the 1994 GPA have submitted their
instruments of acceptance, but only for those Parties that have submitted their
60
instruments.
Appendix I of the New GPA includes seven Annexes. 61 Like the 1994 GPA, Annex 1
lists federal government entities, Annex 2 lists sub-central government entities and Annex
3 lists government enterprises, being federal Crown corporations. 62 The other four Annexes define coverage of goods, services and construction services and contain General
Notes to the Appendix. 63 Canada's revised Annex 1 lists seventy-eight federal departments and agencies. The New GPA list of federal entities is identical to the current
NAFTA list of covered federal entities. 64
Canadian federal entities are currently subject to coverage under one domestic agreement, the Agreement on Internal Trade, and five international agreements: the 1994 GPA,
the NAFTA, the Canada-Chile Free Trade Agreement, the Canada-Peru Free Trade
Agreement and the Canada-Colombia Free Trade Agreement. The CITT has jurisdiction
to inquire into complaints concerning federal procurement covered by any one or more of
these Agreements.
B.

SUB-CENTRAL GOVERNMENT ENTITIs

Sub-central government entities (provincial and territorial) are now listed in Annex 2 of
Canada's Appendix I to the 1994 GPA.65 As discussed above, further to the Canada-U.S.
Procurement Agreement, Canada modified its Annex 2 by adding numerous entities from
ten Canadian provinces and two territories. 66 The change extended access to provincial
and territorial procurement to suppliers of the United States only. Until this time, no
provincial or territorial procurement was subject to coverage under the 1994 GPA (or any
other international procurement agreement). 67 Article 2(1) of the Canada-U.S. Procurement Agreement provides that the provinces and territories are subject to the 2007 Re59. Id. 1 5; WTO, Adoption ofthe Results of the Negotiations Under Article XXV.
7 of the Agreement on Government Proourement,Following Their Verification and Review, as Required by the Ministerial Decision of 15 December
2011 (GPA/12),Paragraph 5, app. 1 T 2,GPA/113 (Apr.2,2012).
60. See WTO,Adoption ofthe Results of the Negotiations,supra note 59, app. 1 1 2. For those parties that have
not submitted their instruments of acceptance, the 1994 GPA will continue to apply.
61. WTO,Adoption of the Results of the Negotiations, supra note 59, app.I, p. 37.
62. Id.
63. Id.
64. However, procurement by six of the federal entities listed in the New GPA is qualified as "on its own
account." For C1TT decisions on the meaning of this qualification, see Complaint by IBM Can. Ltd., PR2002-040 (C.I.T.T.) (Apr. 10, 2003); Complaint by Consortium Genivar, PR-2002-074 (C.I.T.T.), (Aug. 11,
2003). See supra note 56 for the CITT's website.
65. WTO, Annex 2,WT/Let/672 (Apr. 7, 2010).
66. Id.
67. Provincial and territorial (except Nunavut) procurement is currently covered by the Agreement on
Internal Trade and regional agreements between two or more provinces. See Agreement on Internal Trade,
July 18, 1994, www.ait-aci.ca; Trade and Cooperation Agreement Between Ontario and Qulbec, ch. 9, Sept.
11, 2009 (Ontario and Quebec); Atlantic Procurement Agreement, Jan. 18, 2008 (New Brunswick, Newfoundland and Labrador, Nova Scotia, and Prince Edward Island); and New West Partnership Trade Agreement,
Sept. 11, 2009 (British Columbia, Alberta, and Saskatchewan).
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vised GPA "until such time as a revised GPA enters into force for the Parties" (herein
called the New GPA).68
At the time of writing, Canada is ratifying the New GPA. Annex 2 of the New GPA
includes numerous entities from all ten provinces and three territories.6 9 Subject to specific exclusions and qualifications, the benefit of the new Agreement will extend to all
Parties to the New GPA. Notes to Annex 2 and the General Notes (Annex 7) provide for
certain exclusions from coverage. For example, the New GPA does not apply to Iceland
and the Principality of Liechtenstein for procurement by the entities listed in Annex 2.
In May 2009, Canada and the European Union (EU) announced the launch of negotiations towards a Comprehensive Economic and Trade Agreement (CETA). Formal launch
of the CETA negotiations was announced on May 6, 2009 at the Canada-EU Summit in
Prague, Czech Republic. Negotiations cover more than twenty subject areas, with access
to Canadian government procurement being one of the main reasons, if not the main
70
reason, that the EU agreed to negotiate a trade agreement with Canada.
Until the Canada-U.S. Procurement Agreement, the scope of international procurement commitments by Canada had not extended past the federal government. So, for
example, although the EU includes central and sub-central government entities from its
twenty-seven member states in its commitments under the 1994 GPA, Canada is excluded
from the list of beneficiary countries because it does not allow EU firms to bid on provincial, territorial, and municipal procurement. In the CETA negotiations, the EU is reported to be seeking access to federal, provincial, and territorial procurement. In
addition, the EU is seeking access to procurement by the MASH sector (municipalities,
municipal organizations, school boards and publicly funded academic, health and social
service entities), as well as airports, public transit systems, ports, municipal water services
and power and energy authorities. 71 That the provinces and territories will accept commitments under the CETA reflects a significant policy shift first manifested in the Canada-U.S. Procurement Agreement.
C.

FEDERAL CROWN CORPORATIONS

Coverage of Canadian federal Crown corporations under the 1994 GPA is, indeed, a
strange case. Canada's schedule to Appendix I of the 1994 GPA makes the same distinction as the NAFTA between federal entities and enterprises. 72 Nine federal enterprises
(federal Crown corporations) are listed in Annex 3 to Appendix I of the 1994 GPA, and
include most of the federal enterprises covered by the NAFTA.73 Yet, while nine federal
Crown corporations are listed in Annex 3 of the 1994 GPA, and the Crown corporations
in Annex 3 are identified in the regulations as being subject to the CITT's jurisdiction to
68. Agreement Between the Government of the United States of America and the Government of Canada
on Government Procurement, supra note 22, art. 2(1).
69. WTO, Adoption of the Results of the Negotiations, supra note 59, app.I, p. 37.
70. See, e.g., Alexandre Gauthier & Michael Holden, Canada-EuropeanUnion Trade Negotiations: 6. Government Procurement,LIBR. PARUIAMENT IN BmRiF, PuB. No. 2010-57-E (Sept. 3, 2010), available at www.parl.
gc.ca/About/Library/VirtualLibrary/ResearchPublications-E.asp.
71. Id.
72. NAFTA, supra note 1, Annexes 1001.la-1 and 1001.la-2.
73. WTO, Annex 3, WT/Let/330 (Mar. 1, 2000).
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inquire into bid complaints, Canada's commitment under the 1994 GPA does not include
74
federal Crown corporations.
While Canada offered to include coverage of federal Crown corporations, it was unable
to negotiate mutually acceptable commitments from its trading partners. At the time of
writing, Canada's commitment under the 1994 GPA does not include Crown corporations. Yet, section 116 of the World Trade Organization Agreement Implementation
Act 75 provides for amendments to the Financial Administration Act 76 that permit the Federal Cabinet to give direction to any parent Crown corporation for the purpose of implementing the WTO Agreement. This enables the Cabinet to require government
enterprises to comply with requirements of the Agreement.
The New GPA, which, at the time of writing, is being ratified in Canada, lists ten
federal enterprises in Annex 3.77 The revised list is identical to the NAFTA list of covered
federal enterprises. Like Annex 2 of the New GPA, notes to Annex 3 and the General
Notes (Annex 7) provide for certain exclusions from coverage. 78 For example, the New
GPA does not apply to the EU, Iceland, and the Principality of Liechtenstein for procurement by the entities listed in Annex 3.
V. Dispute Settlement
A.

OPTIONS PROVIDED BY THE CANADA-U.S. PROCUREMENT AGREEMENT

Under Article 10 of the Canada-U.S. Procurement Agreement, Canada and the United
States agreed to a consultative process with respect to any matter affecting the operation
or interpretation of the Agreement. 79 Under these good-faith consultations, the parties
have agreed to "make every attempt to arrive at a mutually satisfactory resolution of any
matter that might affect . .. operation [of the Agreement]." 80
The substance of the Canada-U.S. Procurement Agreement is brought into effect
through Appendix I of the 1994 GPA and the text of the 2007 Revised GPA. As noted
above, further to the Canada-U.S. Procurement Agreement, Canada modified Annex 2 of
its Appendix I to the 1994 GPA81 to provide market access commitments to the United
States with respect to provincial and territorial procurement.8 2 The Departments, Agencies, Boards, Councils, Committees, and Commissions8 3 from ten provinces and two territories84 now listed in Canada's Annex 2 are subject to the 2007 Revised GPA. ss The
74. Canadian International Trade Tribunal Procurement Inquiry Regulations (Canadian International
Trade Tribunal Act), SOR/93-602, s. 3(2)(b) (Can.).
75. World Trade Organization Agreement Implementation Act, S.C. 1994, c. 47 (Can.).
76. Financial Administration Act, R.S.C. 1985, c. F-11, s. 89.2 (Can.).
77. Adoption of the Results of the Negotiations, supra note 59, app. I, Annex 3.
78. Id.
79. Agreement Between the Government of the United States of America and the Government of Canada
on Government Procurement, supra note 22, art. 10.
80. Id. art. 10(1).
81. With consequential changes to its Annex 4, Annex 5, and General Notes of Appendix I.
82. Agreement Between the Government of the United States of America and the Government of Canada
on Government Procurement, supra note 22, Annex 2.
83. Varying between provinces and territories, with certain exclusions from coverage.
84. WTO, Adoption of the Results of the Negotiations, supra note 59, app.I, p. 37.
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federal entities (departments and agencies) listed in Canada's Annex 1 remain subject to
the terms of the 1994 GPA.
Both Article XXII of the 1994 GPA and Article XX of the 2007 Revised GPA provide
for Party-to-Party consultations and dispute settlement.8 6 Article XXII of the 1994 GPA
provides for consultations between Parties to the Agreement and to dispute settlement
under the provisions of the WTO Understanding on Rules and Procedures Governing the
Settlement of Disputes.8 7 As Parties to the 1994 GPA, Canada and the United States have
access to the provisions of Article XXII. The United States can rely on these procedures
to attain the benefit of the Canada-U.S. Procurement Agreement. While Canadian provinces and territories have accepted commitments under the 2007 Revised GPA, they are
not Parties to the Agreement. Thus, the Party-to-Party dispute settlement provisions of
both GPAs are not available to them.
Both the 1994 GPA and the 2007 Revised GPA also provide for supplier-initiated procurement review procedures. 88 As discussed below, covered federal procurement is subject to review by the CITT. The terms of the Canada-U.S. Procurement Agreement are
understood to require Canadian provinces and territories to provide for procurement review under Article XVIII of the 2007 Revised GPA. For example, the United States
agreed to defer for twelve months resorting to consultations under Article 10 of the Canada-U.S. Procurement Agreement or to dispute settlement under the WTO regarding
compliance by provinces and territories 89 with certain provisions of Article XVIII of the
2007 Revised GPA.9° Thus, Article XVIII, which requires procurement review procedures, must apply to the provinces and territories.
B.

REVIEW OF CANADIAN FEDERAL PROCUREMENT

Chapter 10 of the NAFTA, which came into force on January 1, 1994, requires Canada
to maintain an independent bid challenge authority.91 Pursuant to the North American
Free Trade Agreement Implementation Act, 92 the CITT obtained authority to receive
complaints, conduct inquiries, make determinations, and recommend remedies with respect to covered procurement. 93 Bid challenge proceedings are provided through the provisions of the Canadian International Trade Tribunal Act, 94 the Canadian International
85. Agreement Between the Government of the United States of America and the Government of Canada
on Government Procurement, supra note 22, art. 2(1).
86. 1994 GPA, supra note 18, art. XXII, 1 6; VTO, Decision on the Outcome of the Negotiations,supra note 58,
Annex 2, art. XX.
87. 1994 GPA, supra note 18, art. XXII.
88. Seeid. art XX; WTO, Decision on the Outcome of the Negotiations, supra note 58, Annex 2,art XVIII.
89. Agreement Between the Government of the United States of America and the Government of Canada
on Government Procurement, supra note 22, art. 2(3)(h). The Agreement refers to the "alleged failure by
Canada to comply with the 2007 Revised GPA." Id. As a party to the Agreement, Canada is solely responsible to the United States for compliance by the provinces and territories with the Agreement.
90. WTO, Decision on the Outcome of the Negotiations, supra note 58, Annex 2, art. XVIH, 7(a)-(b).
7
91. NAFTA, supra note 1, art. 101 (1)(g).
92. North American Free Trade Agreement Implementation Act, S.C. 1993, c. 44, ss.32-48 (Can.).
93. See supra note 56.
94. Canadian International Trade Tribunal Act, R.S.C. 1985, c. C-47 ss.30.1-.19 (Can.).
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Trade Tribunal Procurement Inquiry Regulations (the CITT Procurement Regula96
tions),95 and the Canadian International Trade Tribunal Rules.
Since implementation of the NAFTA, the CITE's jurisdiction has been extended to
procurement covered by five other agreements. 97 With implementation of a new procurement agreement, the CITT's jurisdiction is extended through amendments to the CITY
Procurement Regulations.9s
Between January 1994, when the CIT" obtained jurisdiction over the bid challenge
process, and the end of fiscal year 2011,99 the CITY received 1,220 procurement complaints.00 For inquiries between fiscal years 2001 and 2011, the CI"TT found valid 21.5
percent of all complaints filed. 101 During the same period, the CITT found valid 66 percent of complaints in which it made a decision on the merits of the complaint (i.e., found
valid or not valid).' 0 2 The United States equivalent to the CITY is the U.S. Government
Accountability Office (GAO). Like the CITT, the GAO ensures that U.S. federal procurement is compliant with Chapter 10 of NAFTA and the 1994 GPA. Between 2001 and
2011, the GAO upheld 4.2 percent of all complaints filed and 20.5 percent of complaints
in which a decision was made on the merits of the complaint. 0 3 These numbers suggest,
particularly from the perspective of a complainant, that the CITT provides an effective
bid complaint process.
Yet the CITE is more than an independent body conducting inquiries into complaints
and rendering quasi-judicial decisions. The CITT has become a primary policy-making
agency influencing the conduct of procurement by much of the Canadian federal govern95. See supra note 74.
96. Canadian International Trade Tribunal Rules (Canadian International Trade Tribunal Act), SOR/91499, pt. XI (Can.).
97. Canada-Colombia Free Trade Agreement, Can.-Colom., ch. 14, Nov. 21, 2008, available at http://www.
Canada-Pern Free
intemational.gc.ca/trade-agreementsaccords-commerciaux/agr-acc/index.aspx?view=d;
Trade Agreement, Can-Peru, ch. 14, May 29, 2008, available at http://www.international.gc.ca/trade-agreements-accords-commerciaux/agr-acc/index.aspx?view=d; Canada-Chile Free Trade Agreement, Can-Chile,
ch. Kbis, Dec. 5, 1996, available at http://www.intemational.gc.ca/trade-agreements-accords-commerciaux/
agr-acc/index.aspx?view=d; Agreement on Internal Trade, supra note 67; 1994 GPA, supra note 18.
98. See Canadian International Trade Tribunal Procurement Inquiry Regulations, supra note 74. See, e.g.,
Canadian International Trade Tribunal Procurement Inquiry Regulations, SOR/96-30, C. Gaz., part I, vol.
130, no. 2 (Jan. 24, 1996) (Can.).
99. March 31, 2012.
100. All figures have been compiled by the author. See DAVID AITWATER, PROCUREMENT REVIEW: A
PRACTITIONERS GUIDE

§ 2.5.3.2 (2001).

101. Between 1994 and 2011, the CITT upheld 20.9 percent of all complaints filed. These figures were
compiled by the author.
102. Between 1994 and 2011, the CITT found valid 62 percent of complaints that it made a decision on the
merits of the complaint. These figures were compiled by the author.
103. The information pertaining to the GAO is taken from the GAO's bid protest annual reports to Congress, document number B-158766. Bid Protest Annual Reports to Congress, GAO, http://www.gao.gov/legal/
bids/bidproan.htm (last visitedJan. 19, 2013). The document is described as responding "to the requirements
of the Competition in Contracting Act of 1984, 31 U.S.C. § 3554(e)(2) (2000), that the Comptroller General
report to Congress each instance that a federal agency did not fully implement a recommendation made by
[the GAO] in connection with a bid protest decided the prior fiscal year." Letter from the Comptroller Gen.
of the U.S. to The Honorable Newt Gingrich, Speaker of the House of Representatives (Jan. 31, 1996), http:/
/www.gao.gov/assets/100/93987.pdf.
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ment.' 04 Through rendering decisions, and by other means, the CITT creates and implements policies affecting federal government procurement. For example, the substance of
some CITT decisions are recognized in the Supply Manual of Public Works and Government Services Canada, a common service provider conducting procurements on behalf of
many federal organizations.105

C.

REVIEW OF PROVINCIAL AND TERRITORIAL

PROCUREMENT

Under the Canada-U.S. Procurement Agreement, departments and agencies from ten
Canadian provinces and two territories 106 became subject to the 2007 Revised GPA.
While the Parties to the Agreement are the governments of Canada and of the United
States, entities not bound by the Agreement have assumed obligations under it. A Regulatory Impact Analysis Statement accompanying regulations amending the CITT Procurement Regulations advises that:
Canadian provinces and territories have jurisdictional authority to consider and
make findings with respect to complaints concerning provincial and territorial government procurement practices and decisions, including determinations in respect of
consistency with international commitments.
Under the Canada-U.S. [Procurement] Agreement, provinces and territories
agreed to take on international commitments under the World Trade Organization
Agreement on Government Procurement (GPA), and to provide for appropriate bid
review procedures to be available to suppliers in respect of procurements subject to
these commitments, in line with provincial and territorial jurisdiction.
Canadian provinces and territories are responsible for ensuring the establishment
of appropriate review mechanisms at the sub-federal level and have indicated that
107
they are committed to doing so.
Although the Government of Canada is responsible to the United States for compliance
with the Canada-U.S. Procurement Agreement, it does not hold all necessary jurisdictional powers to implement the Agreement. In Canada, Parliament and the provincial
legislatures exert authority in areas where they have jurisdiction under the Constitution of
Canada. 108 This division of legislative power is provided for mainly in sections 91 and 92
of the Constitution Act, 1867.109 The federal government cannot enforce compliance
104. See Ocean Port Hotel Ltd. v. British Colombia (2001), 2 S.C.R. 781, para. 24 (Can.) (noting that
administrative agencies, like the CITT, have a "primary policy-making function").
105. For example, the Supply Manual policy on record keeping for Public Words and Government Services

Canada contracting officers references CIT case law.

SUPPLY MANUAL: PRACTICAL AND PROCEDURAL
GUIDANCE § 5.35(d) (2010), available at https//buyandsel.gc.ca/policy-and-guidelines/Supply-Manual.

106. WTO, Adoption of the Results of the Negotiations, supra note 59, app.1, p. 37.
107. Regulations Amending the Canadian International Trade Tribunal Procurement Inquiry Regulations,
SOR/2010-87, C. Gaz., part II, vol. 144, no. 10, 641, 642-43 (May 12, 2010) (Can.).
108. Constitution Act, 1867, 30 & 31, Vict., c. 3, ss. 91-92 (U.K.), reprinted in R.S.C. 1985, app. II, no. 5
(Can.).
109. See id.
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with international treaties in areas beyond its jurisdiction.' 0 Thus, the commitments
taken on by the provinces may be implemented only by the provinces."' That Canada
has no jurisdictional authority over the provinces raises questions about enforcement of
2
their commitments such as, for example, providing bid review procedures."
On April 22, 2010, the CITT Procurement Regulations were amended in parallel with
the coming into force of the Canada-U.S. Procurement Agreement to confirm provincial
and territorial jurisdiction over their own procurement and to exclude provincial procurement from the CITT's bid complaint jurisdiction. 1 3 The Regulatory Impact Analysis
Statement accompanying the amending instrument explains the initial drafting of the
CITT Procurement Regulations and their amendment as follows:

mhe current

drafting of the CanadianInternationalTrade TribunalProcurementIn-

quiry Regulations (subsequently referred to as "the Regulations") provides authority to
the Canadian International Trade Tribunal (CITT) to consider and make findings
with respect to provincial procurements subject to the [1994] GPA and the North
American Free Trade Agreement (NAFTA), which is inconsistent with provincial and
territorial authority.
Specifically, paragraph 3(2)(c) of the Regulations provides the CITT with authority to consider and make findings with respect to complaints regarding government
procurement by provincial government entities listed in Annex 1001.la-3 of the
NAFTA or under the heading 'CANADA' in Annex 2 of the [1994] GPA. This paragraph was originally included as a placeholder in the list of designated "'government
institutions"' in subsection 3(2), in light of a commitment by Canada, in the context
of both the NAFTA and the [1994] GPA negotiations to explore the possibility of
making sub-federal international procurement commitments at a future point in
time. In the absence of such commitments prior to the Canada-U.S. [Procurement]
Agreement, the category of provincial government entities in paragraph 3(2)(c) was
null. In light of the new commitments taken by provinces and territories under the
Canada-U.S. [Procurement] Agreement, paragraph 3(2)(c) of the Regulations has
been repealed in order to confirm the exclusive provincial and territorial jurisdiction
to consider and make findings with respect to complaints concerning provincial and
territorial government procurements subject to the [2007 Revised] GPA and the
NAFTA. The CITT will remain responsible for bid review in respect of complaints
110. See, e.g., Canada (Att'y Gen.) v. Ontario (Att'y Gen.), [19371 1 D.L.R. 673 (P.C.) (1937 Labour Conventions Case) (holding that the federal government cannot use the need to comply with international treaties
as justification for encroaching on areas of provincial jurisdiction).
111. Vienna Convention on the Law of Treaties, May 23, 1969, arts. 26-27, 1155 U.N.T.S. 331 (holding
that the federal government is accountable to the United States for making best efforts to implement the

Agreement in Canada).
112. "There is a clear constitutional distinction between provinces and territories. While provinces exercise
constitutional powers in their own right, the territories exercise delegated powers under the authority of the
Parliament of Canada ... Federal statutes have established a legislative assembly and executive council for
each territory and province-like powers [have been transferred] to territorial governments by the Government of Canada." Differences Between Canadian Provinces and Territories,Privy Council Office (Apr. 12, 2010),

http://www.pco-bcp.gc ca/aia/index.asp?lang--eng&page=provterr&sub=difference&doc=difference-eng.htm.
113. See Regulations Amending the Canadian International Trade Tribunal Procurement Inquiry Regulations, supra note 107.
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regarding commitments at the federal level under both the [1994] GPA and the
NAFTA.114

Thus, at the time of writing, and prior to the coming into force of the New GPA,
Canada's coverage under the 1994 GPA includes those federal entities listed in Annex 1
and, with respect only to the United States, those provincial and territorial entities listed
in Annex 2 (although bound by the terms of the 2007 Revised GPA).115 Supplier-initiated
complaints with respect to federal procurement are heard by the CITT.1 16 Supplier-initiated complaints with respect to provincial and territorial procurement are to be addressed,
presumably, through disparate mechanisms established by each of the provinces and
territories.
It is beyond the scope of this paper to consider the actual or proposed review mechanisms of each of the provinces and territories. Provincial and territorial entities became
subject to the 2007 Revised GPA on February 16, 2010.117 Article XVIII:I requires "a
timely, effective, transparent[,] and non-discriminatory administrative or judicial review
procedure."' 1s Canada's largest province, Ontario, l l9 like the other provinces and territories, is said to have agreed "to provide for appropriate bid review procedures." 120 Yet a
consideration in the summer of 2012 of public information from Ontario suggests that it
has not fulfilled its commitment to provide for bid review of procurements covered by the
2007 Revised GPA (and the New GPA thereafter).
Ontario has apparently not promulgated any legislation or regulations (ifnecessary) for
the creation of a bid review body. While the existence of the Canada-U.S. Procurement
Agreement is acknowledged on Ontario's website, there is no mention of obligations
under the Agreement, or the 2007 Revised GPA, including the requirement to provide for
supplier-initiated procurement review. 121 Ontario has not apparently established a bid
complaint process under the 2007 Revised GPA. Further, Ontario makes no public information available to assist potential suppliers with the complaint process it freely assumed
as part of the bargain to gain access to U.S. procurement opportunities.
In the author's experience, this is not surprising. Under the Agreement on Internal
Trade (AIT), which came into force on July 1, 1995, Canada's federal government and the
ten provinces agreed to provide for supplier-initiated procurement review. 122 Federal
procurement is reviewed by the CITT. Under Article 512 of the AIT, parties are required
to designate a "contact point" for receiving and reviewing complaints from other parties
114. Id.
115. Adoption of the Results of the Negotiations, supra note 59.
116. Canadian International Trade Tribunal Act, supra note 74.
117. Agreement Between the Government of the United States of America and the Government of Canada
on Government Procurement, supra note 22, art. 2.
118. Decision on the Outcome of the Negotiations, supra note 58.
119. Ontario Fact Sheet Januaty 2013, ONTARIo MINiSTRy FIN., http://www.fin.gov.on.ca/en/economy/
ecupdates/factsheet.html (last modified Jan. 7, 2013). On July 1, 2012, the population of Ontario was
13,505,900, which represented 38.7 percent of Canada's population. Id.
120. See Regulations Amending the Canadian International Trade Tribunal Procurement Inquiry Regulations, supra note 107.
121. Procurement Policies and Trade Agreements, ONT.MINISTRY GoVT SERVICES (Mar. 1, 2012), http://
www.doingbusiness.mgs.gov.on.ca/mbs/psb/psb.nsf/English/procurement.htnl.
122. See Agreement on Internal Trade, supra note 67, arts. 513-14. The Parties to the Agreement are Canada, Canada's ten provinces and the two, then existing, territories (Northwest Territories and Yukon).
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and suppliers. 123 Ontario's website fails to identify the province's current contact point,
124
and the AIT's official website lists no contact point for any party to the agreement.
The author represented a bidder in a complaint arising from Request for Proposal No.
SSB-066746 issued on August 10, 2004 by Ontario's Management Board Secretariat (the
MBS). Ontario's then contact point, who was employed by the MBS, rejected the complaint on jurisdictional grounds. 125 At the time, rejection of a complaint by a contact
point provided the complainant a right to request dispute resolution proceedings under
Chapter 17 of the AIT. The AlT required each party, including Ontario, to appoint a
"screener" "to determine whether the person should be permitted to commence dispute
resolution proceedings." 126 The screener was required to be independent of government
27
A request
and capable of making an independent decision on the merits of a request.
was made to Ontario's Internal Trade Representative for the contact information of Ontario's screener. 28 The request was answered by the contact point who had earlier rejected
the complaint. Having already determined that the complaint was outside the scope of the
AIT,the contact point advised that, therefore, "there is no need to provide you with the
29
The complaint was proscreener and screening information that you have requested."'
cedurally scuttled without ever being considered on its merits.
As mentioned, the CITT is the bid complaint authority for federal procurement covered by the 1994 GPA, NAFTA, AIT, and three other international trade agreements.
Between January 1, 1994, when the CITT became Canada's bid complaint authority, and
13
the end of fiscal year 2011,130 the CITT received 1,220 complaints. ' The AIT applied
to many, if not most, of these complaints. In contrast, the AIT's official website lists only
five complaints regarding provincial procurement between July 1, 1995, when the agreement came into force, and April 2012.132 Although formally bound by a supplier-initiated
complaint process under the AIT,the provinces have for the most part been shielded from
it.
VI.

Conclusion

When combined with lucrative business opportunities, the Buy American provisions of
the American Recovery and Reinvestment Act of 2009 were sufficiently trade restrictive to
be a force for trade liberalization. In the aftermath of the 2008 economic downturn, the
potential exclusion of Canadian suppliers from hundreds of billions of dollars in U.S. infrastructure contracts overcame their provincial and territorial governments' reluctance to
open their own procurement to U.S. competition. Subjecting Canadian suppliers to in123. See Agreement on Internal Trade, supra note 67, art. 512.
124. See AIT art. 1721(1), which provides that where a party fails to identify a contact point, notices, requests and documents shall be sent to the party's Internal Trade Representative.
125. Decision dated May 25, 2005.
126. See Agreement on Internal Trade, supra note 67, art. 1712.
127. See id.
128. Letter from author to Ontario's Internal Trade Representative (un. 6, 2005) (on file with author).
129. Letter from Ont. Contact Point to author (un. 30, 2005) (on file with author).
130. March 31, 2012.
131. See note100.
132. Summary of AlT Disputes, AGREEMENT ON INTERNAL TRADE, http://www.ait-aci.ca/en/dispute/summary-en.pdf (last visited Jan. 19, 2013).
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creased competition, restricting governments' means to achieve social and industrial benefits through purchasing, and subjecting their procurement to bid challenges was the price
for enhanced access to U.S. government markets.
Once persuaded, the provincial and territorial governments appear open to further liberalization of their procurement. The price to pay for enhanced access to U.S. government markets was increased access by U.S. suppliers to provincial and territorial
government markets. The New GPA, being ratified by parties in 2012 and 2013, offers
these provincial and territorial commitments to all parties to the Agreement. Moreover,
in negotiations toward a Comprehensive Economic and Trade Agreement with the European Union, commitments on procurement by Canada's sub-central governments are reportedly on the table. So too are they on the table in Canada's nascent participation in
negotiations toward a Trans-Pacific Partnership.
Moving from a sheltered procurement system to one more firmly based on principles of
transparency and non-discrimination is a learning experience, involving both cultural and
policy shifts. Procurement review is a core element to the concept of transparency in
public procurement, allowing for the monitoring and enforcement of applicable rules. In
the author's experience, procurement review by an independent body can be a powerful
force for positive change. While Canada's provinces and territories have accepted the
benefits of increased access to U.S. government markets, they have apparently not yet paid
the full admission price. Appropriate review mechanisms are required at the sub-central
level to ensure that provincial and territorial procurement is conducted in a manner consistent with international obligations. While independent review causes growing pains,
the results can lead to a more open government procurement system.
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